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MYERS, J., FOR THE COURT:

1. Johnny Turner pled guilty in the Circuit Court of Pike County to two counts of burglary in 1984.

He recelved afour year suspended sentence and was placed on probation for fiveyears. In 2003, Turner

filed a petition for expungement which was denied by the sentencing court. Turner, pro se, appedsthe

lower court’s decision and requests our review of the following issue:

|. DID THE TRIAL COURT ERR IN DENYING THE APPELLANT’S PETITION FOR
EXPUNGEMENT OF HIS CRIMINAL RECORD?

STATEMENT OF FACTS



92. On March 21, 1984, Turner wasindicted by aPike County Grand Jury on two countsof burglary
pursuant to Section 97-17-33 of the Mississippi Code Annotated (Rev. 2000). On October 12, 1984,
Turner was arraigned and pled not guilty. Fivedayslater, however, Turner changed hispleato guilty. The
Circuit Court of Pike County accepted Turner’ s pleaand sentenced himto four yearsin the custody of the
Mississppi Department of Corrections whichthe court suspended. Turner was also placed on probation
for five years.
13. On February 13, 1990, a petition for termination of probation was filed with the Circuit Court of
Pike County. An order terminating Turner’s probation was entered that same day.
14. On February 4, 2003, Turner filed a petition for expungement of his crimina record in the Circuit
Court of Pike County. The petition requested the court to enter an order requiring al officia recordsand
recordations rdating to his arrest, indictment, and plea of guilty to be expunged.
15. On April 11, 2003, the Circuit Court of Pike County entered its order denying the petition. Ten
days later, Turner filed a notice of gpped with the supreme court which then transferred the case to this
Court. Finding no error, we afirm.

LEGAL ANALYSIS

|. DID THE TRIAL COURT ERR IN DENYING THE APPELLANT’S PETITION FOR
EXPUNGEMENT OF HIS CRIMINAL RECORD?

T6. Mississippi Code Annotated Section 99-15-26 (Supp. 2003), provides:

(2) Indl crimind cases, flony and misdemeanor, other than crimes againg the person, the
circuit or county court shall be empowered, uponthe entry of apleaof guilty by acrimina
defendant, to withhold acceptance of the plea and sentence thereon pending successtul
completion of such conditions as may be imposed by the court pursuant to subsection (2)
of thissection. In al misdemeanor crimina cases, other than crimes againgt the person, the
justice or municipa court shal be empowered, upon the entry of a plea of guilty by a
crimind defendant, to withhold acceptance of the plea and sentence thereon pending
successful completion of such conditions as may be imposed by the court pursuant to



subsection (2) of this section. No person having previoudy qudified under the provisons
of this section or having ever been convicted of afelony shdl be digible to quaify for
release in accordance with this section. A person shdl not be digibleto qudify for release
in accordance with this section if such person has been charged (a) with an offense
pertaining to the sale, barter, transfer, manufacture, distribution or dispensing of a
controlled substance, or the possession with intent to sdll, barter, transfer, manufacture,
distribute or dispense a controlled substance, as provided in Section 41-29-139(a)(1),
Mississippi Code of 1972, except for a charge under said provision when the controlled
substance involved is one (1) ounce or less of marihuang; (b) with an offense pertaining to
the possession of one (1) kilogram or more of marihuana as provided in Section
41-29-139(c)(2)(D), Missssppi Code of 1972; or (c) with an offense under the
Missssppi Implied Consent Law.

(2) Conditions which the circuit, county, justice or municipa court may impose under
subsection (1) of this section shdl consst of:
() Reasonable redtitution to the victim of the crime.
(b) Performance of not more than nine hundred sixty (960) hoursof public service
work approved by the court.
() Payment of afine not to exceed the satutory limit.
(d) Successful completion of drug, acohol, psychologica or psychiatric treatment
or any combination thereof if the court deems such trestment necessary.
(e) The circuit or county court, in its discretion, may require the defendant to
reman in the program subject to good behavior for aperiod of time not to exceed
five (5) years. The justice or municipa court, in its discretion, may require the
defendant to remain in the program subject to good behavior for a period of time
not to exceed two (2) years.

(3) When the court has imposed upon the defendant the conditions set out in this section,
the court shdl release the bail bond, if any.

(4) Upon successful completion of the court-imposed conditions permitted by subsection
(2) of thissection, the court shall direct that the cause be dismissed and the case be closed.

(5) Upon petition therefor, the court shall expunge the record of any case in which an
arrest was made, the person arrested was released and the case was dismissed or the
charges were dropped or there was no disposition of such case.

(6) This section shall take effect and be in force from and after March 31, 1983.

17. Under thissection, acircuit or county court hasthe power to expunge afelony conviction pursuant

to a quilty plea under certain conditions. Caldwell v. State, 564 So. 2d 1371, 1373 (Miss. 1990).



Section 99-15-26 is an “extraordinary provison” that alows circuit or county court judges in limited
circumstancesto receive acrimina defendant’ s guilty plea, but withhold acceptance of the plea, and defer
sentencing. Brown v. State, 533 So. 2d 1118, 1123 (Miss. 1988). If the defendant successfully
completes certain court-imposed conditions, the cause againgt him is dismissed and the case closed. Id.
Asareault, aconditiond dismissa pursuant to 8 99-15-26 is different than a suspended sentence pursuant
to Mississippi Code Section 47-7-33 (Rev. 2000). Id.

T18. In conjunction with the preceding statute, Mississippi Code Annotated Section 99-15-57
(Supp. 2003), provides:

(1) Any person who pled guilty within sx (6) months prior to the effective date of Section
99-15-26, Missssppi Code of 1972, and who would have otherwise been digiblefor the
relief alowed in such section, may apply to the court in which such person was sentenced
for an order to expunge from dl officia public recordsdl recordation relating to hisarrest,
indictment, trid, finding of guilty and sentence. If the court determines, after hearing, that
such person has satisfactorily served his sentence or period of probation and parole, pled
guilty within six (6) months prior to the effective date of Section 99-15-26 and would have
otherwise been digible for the rdlief dlowed in such section, it may enter such order. The
effect of such order shall beto restore such person, in the contemplation of thelaw, tothe
gtatus he occupied before such arrest or indictment. No person asto whom such order has
been entered shdl be held thereafter under any provision of any law to be guilty of perjury
or otherwise giving afa se statement by reason of hisfailuresto recite or acknowledge such
ared, or indictment or trid in response to any inquiry made of him for any purpose.

(2) Upon petition therefor, the court shall expunge the record of any case in which an
arrest was made, the person arrested was released and the case was dismissed or the
charges were dropped or there was no digposition of such case.
T9. This section alows a circuit or county judge, in his or her discretion, to expunge the crimina
recordsof crimina defendantswho pled guilty sx monthsprior to the effective date of § 99-15-26 and who

would have otherwise been digiblefor relief under § 99-15-26. Smith v. State, 869 So. 2d 425, 428 (1

8) (Miss. Ct. App. 2004).



110.  Turner admitsthat he does not qualify for expungement under the gpplicable statutes. However,
Turner asksthis Court to create ajudicia power of expungement because he was unaware of the fact that
he was igible for non-adjudication pursuant to § 99-15-26 at the time he pled guilty. Inaddition, Turner
wants his crimina record expunged because he wants to run for the office of county supervisor.

11.  Our supreme court has previoudy held that a circuit court lacks the inherent power to order the
expungement of acrimind record. See Caldwell, 564 So. 2d at 1373. Turner requedts that we review
Caldwell because “some have been alowed to have a status of non-adjudication since 1983 and others
have not.” We agree with Turner's clam, but we find the decison in Caldwell to be a correct
interpretation of 88 99-15-26 and 99-15-57. As noted above, “[s]ection 99-15-26 is an extraordinary
provison which alows certain misdemeanor and firgt-time felony offenders to be sanctioned for their
offenses by means other than incarceration.” Brown, 533 So. 2d at 1123. A conditiona dismissa under
this satute isameatter of legidative grace, and it isgranted in the first instance at the discretion of the court.
Wallace v. State, 607 So. 2d 1184, 1189 (Miss. 1992). In other words, a request to be sentenced
pursuant to 8 99-15-26 can be offered during pleanegotiations, but it iswithin the circuit or county judge’ s
discretion to accept such arequest.

12. Intheingtant case, the Circuit Court of Pike County did not withhold acceptance of Turner’ squilty
plea. Instead, it accepted Turner’s guilty plea and adjudicated him accordingly. Turner received a four
year suspended sentence and five years of probation pursuant to Mississippi Code Annotated Section 47-
7-33. Inaddition, aperson convicted of burglary cannot hold any office until heis pardoned for that crime.

Miss. Code Ann. 99-19-35 (Rev. 2000).



113. Afteracareful review of thefacts presented along with the provisions of 88 99-15-26 and 99-15
57, wefind that the Circuit Court of Pike County did not err in denying Turner’ s petition for expungement.
Asareault, the decison is affirmed.

114. THE JUDGMENT OF THE PIKE COUNTY CIRCUIT COURT DENYING
EXPUNGEMENT ISAFFIRMED. ALL COSTSARE ASSESSED TO THE APPELLANT.

KING, C.J.,BRIDGESAND SOUTHWICK, P.JJ., LEE, IRVING, CHANDLER AND
GRIFFIS, JJ.,, CONCUR. THOMAS, J.,, NOT PARTICIPATING.



